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MISCELLANY. 



Bar Examination — List of Successful Applicants. — Another name 
which was accidentally omitted from the list of successful applicants 
passing the bar examination at Wytheville, June 18th, is that of Mr. 
R. B. Stephenson. This list was taken from a leading daily news- 
paper, so the mistake was not ours in the first instance. 



A Proposed Solution of the Trust Question by a Distinguished 
Lawyer of Virginia.— Mr. William L. Royall of the city of Richmond, 
Va„ bar, has sent us a brief which he has printed, and which he pro- 
poses to ask the Supreme Court of the United States to allow him 
to file as an amicus curiae in the American Tobacco Company's case, 
to be argued at the beginning of the next term of that court. The 
brief discusses all of the most important questions involved in a 
proper control of the trusts, and it brings forward a theory entitled 
to very grave and serious consideration. Mr. Royall has appeared 
as counsel in the Supreme Court in a great many cases in the past 
thirty years. 

It is very difficult in a notice of this length to fully state the most 
important elements of his discussion, but we give most of its leading 
features. 

Mr. Royall says it is one's natural and inherent right to make in- 
nocuous contracts intended for his own benefit. There is no right 
to make vicious contracts or those which aim at the wanton injury 
of another. He illustrates his idea with the case of Keeble v. Hick- 
eringill, 11 Mod. 74, decided by Lord Holt 200 years ago. In that 
case a man had a "decoy," at which he shot ducks for a living. His 
neighbor, who hated him, walked up and down his own water front, 
firing off his gun to frighten away the ducks. Lord Holt held that 
the neighbor had a right to set up a "decoy," and if his shooting 
there scared off the ducks no harm was done. This was competition. 
But if he shot from malice towards his neighbor, this was actionable. 
This doctrine was approved of in the Mogul case. App. Cases, 1891, 
p. 25. The whole question of liability turns on intention to injure. 

Mr. Royall claims that many may do together whatever one may 
lawfully do alone. It is settled then, says he, that citizens have the 
right to make any innocuous contracts, and this is one of the 
"liberties" secured to the citizen by the Constitution-. The right to 
compete then to the destruction of the rival, if the competition is 
fair, is a "liberty" secured by the Constitution. But there is no right 
to take an unfair advantage. The injury done by the "trusts" is in 
giving away their goods or in selling them below costs for the pur- 
pose of destroying a rival. There is a natural right to destroy him 
by fair competition, but no right to destroy him by giving away goods 
for the purpose of destroying him. This is the act of the malicious 
gunner. 
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The case of Nordenfeld v. Maxim, App. Cases 1894, p. 535, settled 
that the citizen has a natural and inherent right to put a reasonable 
restraint upon trade. There can be no trade that does not put some 
sort of restraint upon some sort of trade somewhere. This, then, is 
a "liberty" secured by the Constitution. 

The common law forbade monopoly. In the case of Rex v. Wad- 
dington, 1 East 143. a man was convicted and severely punished under 
the common law for buying up all the hops near a village. He did 
not, of course, buy up every pound of hops, so that what the common 
law forbids is securing what is practically and substantially all the 
hops. The citizen then has a natural and inherent right to acquire a 
great deal of a commodity, and this is a "liberty" protected by the 
Constitution, but he must not acquire what is a substantial monopoly. 
But the Supreme Court of the United States declares that the Sher- 
man law destroys a combination which tends to establish a monopoly. 

Mr. Royall asks if this doctrine must not be revised? Where will 
the court draw the line? At Mr. W. J. Bryan's 25 per cent, of control, 
or at 50 per cent, or where? He intends that the citizen (or many 
acting together) has a "liberty" to make all innocuous contracts, to 
put reasonable restraint upon trade, and to make combinations that 
"tend" to monopoly, but not to establish a practical monopoly. These, 
says he, are rights founded in nature and evolution and protected as 
"liberties" by the Constitution. 

The Sherman law denounces "every" combination that restrains 
trade, and it consequently denounces them, and therefore makes itself 
obnoxious to the fifth amendment. 

Mr. Royall claims that the late Mr. E. J. Phelps, who was one of 
the counsel in the Joint Traffic case, pirated a pamphlet he publishe4 
in 1897, in which these views were set up, and put them before the 
Supreme Court of the United States as his own views and that the 
court practically gave up its previous views in the Trans-Missouri 
case, and in effect conceded the force of his argument. We cannot 
go into that question here, but Mr. Royall says in his brief that full 
information in the premises can be obtained from a book that the 
Neale Publishing Company of New York and Washington has just 
published for him, entitled "Some Reminiscences." 

For practically dealing with the cast' Mr. Royall says we must 
abandon the whole scheme of the Sherman law. That he insists is 
founded in a total misconception of the whole subject. It proceeds, 
he says, upon the idea that it will control the trusts by abridging the 
right of men to combine their resources and assets. This, he says, 
would end all co-operative business and send us back to barbarism. 

What, he says, should be done is to forbid the trusts to give their 
goods away or sell them below cost (which is pro tanto the same 
thing) for the purpose of destroying a rival, and for the government 
to put itself between the weak man and the strong man and prevent 
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the strong man from imposing upon the weak one. He admits the 
difficulty of doing this, but says we are not to be deterred from doing 
what ought to be done because of difficulties. If the government will 
pay all the costs and provide sufficient attorneys and other agencies 
there will always be complaints. Monopoly is of no consequence if 
prices are not raised above the normal, and if they are raised above 
the normal there will certainly be competition if the government will 
make competition safe. 

Instead of interfering with the natural and constitutional right of 
combination. Mr. Royall would allow the freest play, but he would 
have the government punish the strong man until it made him desist 
from oppressing the weak man and then all would have their own. 

Mr. Royall has drawn a bill, which he suggests to Congress to pass. 
He would have the Sherman law amended so as to confine it to un- 
reasonable restraints upon interstate trade, and so as to forbid all 
wanton injury to competitors, and he would have all men forbidden to 
give their goods away or sell them below cost to destroy a rival. He 
has also drawn a bill for the states to pass relating to interstate 
trade. — Central Law Journal. 

See also, editorial comment in 15 Va. Law Register 234. 



